(563)

111

.AWEPD% Np .E*.#..C Aﬁﬁ @mw_:_m

—m— 0 AL <ERTENao~HvmOBmaRH L (Tagayeva) HERXWHHEV OV —

072
o

m X

— By
H aRHTHEROSOKRK - EER SN DB u<ime<L
— K S BB

= Noo<Hom—m& O < M (v Q3T i
N om0 L <ERFIHE ( Ok

SN\ i
= #HEURPEERHU LR
N EROHM NN —2

T RRESROLEH

@ HWRESROLEHIV<KIMORBC REKEK

e HEE RS

<



112

2019 4

AL 51 B4 35

(564)

@ M0 L <$ERDER R NI 0 S
@ MEFEES
S 7ﬁ1\$#u375ﬁ% SROIEE B E R UK O
©® HRBLHROLEHURQI{E
H EXORE

— R © BN 0 BRI (13 B v i K g
N R OB R IR IR IR
o ERQHKUN N LD~ UR ¥R QBT
<+ EGRSILHE

2 HREEWROERIIMOR®R Y RIKRK
I HRE ﬁ@ﬁﬁ ) &R R FE S Qs

G &% ROLEHS #ERENEN]| RN+ QRH

= %Uu@xf



(565)

it

i

NE LT 0 Fik & NEOR;

113

HoRDOY

(=)
RS [RODX (terrorism) | 57 HERHN S BREF QB U DO WHBSKURIFE VR0 ~/0 ULy 0 LD

3% RE/OHOGSRIEOME VS ONOR voco—llommm” HEKNDEE [N2ARY% (al Qaeda, al Qaida) J
RONAKRORERE (=7 KE) LR L Vi) OLRKE IR D #E (=7 9.H,TD$MMV (SRS RN
UBKIETE A% 5 420000

B 00" IRISK A | L5 0 v QRSB S Q 46 FIH & BTk SR 5 0 Lt
Y mEES [Riue] VICBREVSSRE (ALK SHERL RUR( Lo DRD#ESH oL Biirg
Au,_aSOOOmm%ﬁ 40 3 A 2 TR B i B0 16 0.2 00 0 LR 4900

:5L IR KBV cnocoviom—~O&OommU&D o NNEE (X AN 2V~ (Ossetia)

EE@NZ_?/ (Beslan) 3R D" moolIFHGEK (1040 oo RMEIA0) REETH VS 0 Lh4T
R<EHE LRG0 No—nH+mOBmOm—0 > L <PRFE (H-" KFE) CFXK EF" EHKULOIW
" 2ORHVOEEWHLT UL MEVOVARH THERHK VLR EFKCKER VS OLONO#HELQ S

SRQHEY CHENNLOUL BRIV AR CHE TEQREMER) VEEMQ) MEV IV 1)
CHECHHKGR) O UREUANATRERORIDWHEN (m—0 > Y <EKE (=" KR) ROKCHER KM
AVVOER) HERUEERQR NNV Q S Wk eI DON S

!

%



114

ELESIIE:

(566)

HOARHTRER 0o KRE - FEE K OMEV<me <

— K S BRIk

= NOOSTHOM~OI&RO < M# S HEKH

(=)

[RH THPERH RSOV QER U KR H B S K VR o 48e°

Noovom—~mKER SRR H R H NENEQBERSKRI X% AN n—» (Ingushetia) A7
MR N QEEVEE L ~THECE ¢ XNAR | (S ) CRRVESBVRKE (BES
m]) RE#EURLY S LU0 KD D XAQIEENWRE D ~—~ O oW QITEENT (040 Qoo olR
BRI M- EKALA0) Wb RKIERR © KR —EE U B O\ S U E VBT U O L0 RO oK BErES
KLY <EEROQ Q7 BECERRRWIRE D° i UH” <IMVH UBRSWHIRIRIND DKL 5
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@ VR EELAE O LRUORT K UV KRR S SMERRKRCEEWEHE 0N MUISEREK
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RREEHYIKD e R0 DR 5 A Q BREINER O S KEREHIRAS O L H) U LEEEAQ° 1) €~ SHIHININE T Ric
PRREREL DTN — AR KHES<RO-4OEIE QIR S 0 L | # O i-REHIH © HiEw = 1RE
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RER OAH U - FEERWEORDN Vo Qb KEK - Bk — < QHRIKAQ 50 REKE ST R 00 M)
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KO RUWEE @RI BIRSI U R L 1§00 [z #2438 R B HIHIW B~ v U 5 iR U EIR R M D
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NRDAN &Y DIN Y REIFU LS REERUEOVEALECHERREM - MR NEGRE - HE U R
QR S HafE 2SR SR O WHVRT BRECH S-ERRIZHIKE CEM UESR O VPR HENL’
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TR OR0° BEXERHE (grenade launchers)” X¥KERHEQ O EEEWI" [EMRERHE Wi QO X (in-
&moiamsmﬁmémmuom: REEUKULNVUEROIVE 94 QR 5 20° RIRCEMIIT HREEWRAOE
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addressed to the President of the Security Council, U. N. Doc. S/2001/946 (October 7, 2001).

() OB OHEV VT R~ KHEKECKE VG O L ~o <l omBmUMRHILE N H % L S 4 — K- NI M- © HERR #
& (BNHEEE) W80 R

(¢) o TROBEULQ IR woORL e’ MEHZRED H N4+ (https://www.mofa.go.jp/mofaj/ gaiko/bluebook/2002/ gai-
kou/html/honpen/chap01_02_01lhtml) *wRENRL S (4497 FHELRQELRE TN a— DD H NP~ QIRFNEDmEao ~
oHamBmiee)°

(10) P RNKEE (30" —~ooolt” BV hh - NN NKREUSEOW 50) HRRNR K @R X L 1E N0 B i
HEC— QO s” EEY EHXUEM O IR NN~ NKEERQ4D R H b H NHEEAN QHRWE OV 5 0@°

(©) Tagayeva and Others v. Russia (Application Nos. 26562/07, 14755/08, 49339/08, 49380/08, 51313/08, 21294/11 and 37096/11)
(hereinafter Tagayeva Judgement], April 13, 2017. ® R H THEFTR WL KREESCHERUO I VE BFEDHNE Y~ (P
A0V) Ho<IbFRLAE° 4407 w'RH TG | BRUT [ XN HFRITEERE | VEENLe°

() HEHOR > NEOFIPB AR H THERANS [INDND | fEowie 4" RNV T HECHEFEE2RNEWRI S
RTOKEVEREOVILLC

(00) b L EEHEK OV IRKE R4S O U° Tugayeva Judgement, supra note 6, para. 21.

() wHRHNROS DN NERE QEIQOBR&OCEMN ORI /B 48 O WU° [bid, para. 49.

(2) 2 RHTEHELR I VKO DK VREDVERERT Sk TRWEMQHKH HERWIEM QM BREXIE (Federal
Security Service: FSB) TEM Q ERMAURKERUENRURQ” #FEED 1 RQOCEERWEE OV LXER (security personnel 4+
13 security forces ) AW 35e° Jbid, para. 7.

(F) MR (om—~m)" REKFEHBCHIL O NS Riv ¥ NKIEE Dzasokhov H {48 0 2° [bid, para. 53.

() » 00" QWU QS WHHESRIERE O WV S48 5° [bid, para. 100.

() RPN SmsE e

(F) omomShAVERURQ S PN — R NKRED SR H THEw OV [0 NN URPEER D SmEE< ] Vg Rk
B © W2l O° Tagayeva Judgement, supra note 6, para. 105, #" EFHIET [OANNS o I V-1 2001 UK 2
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SR BREN [N—REXVEOLLCI] (BQHil” cnocowoy) m—o®

(2) MNPVRFERD 2R H CHEVES 0@k S 000 o i SmUREH O W X A DMER-IR <N O #hd LR 05K
(F" DYNEANFERE VD ERECIRREAS O LR Ddt (MIESRENGIR) B N NS NHEVERPe)” Fr-
nogenov and Others v. Russia (Application Nos. 18299/03 and 27311/03), December 20, 2011 [kereinafter Finogenov Judgment],
paras. 212-213. WHREAQ° 807 NYNENNEETT o H k H NER 0GR OO O DK 4 U0 1 XA DMERINIR < ST
FURPCIMES KL (KEHR XK CEBREN ( KR HERERGR< <EHERUILLP,EQ" ~oolHRMEHERK
H - DKHUHoRY) R $RROEERE o EIRHT A0V O U QRHIER 0K (Fol) USSR -0
SR NYNEANNEHE-LREES Ih— P R0 Vil L EKS-2 S 48:0° 1) QHRE Y L0 KL HIRR L4 0 RELWR
SIEENY” FHE<EN I S HFCRHBKRECOREN S EROFER UERONLH L v SV B BRI refEiev O H
EREN [XSEERKEE YRS CHR CHFL UL 0HRRIEHVHE<BEHORER—SEE<EETENO~—# N T NK
N NREFEY QY O v—] [EEGH KPP <KIPRREK] BRIP®R—0 (Vo) om-——SKREQ°

(2) MHOVEFEDR NYNSNNEEFTHK (Finogenov Judgment, ibid., paras. 214-216.) sWHEA~0°

(5) RESHEQ R ERUR IV INLCOHKERC” EUIha-0M 4% 5 HH —0Q & W48 O & Tagaveva Judgement, supra note 6,
paras. 481, 489.

(R) 807 #Hwo koKX~ (Kulayev) SREVRIWOVREKNE (OX) SERMLAOE EEVCUBURNE W S
57 <BO<HFEWROMR L KOO KAQEBEWRONIVIHR 0L (WRenw XAEIAUHSOKEDVauss 0L)” &
SIRERQHOBITRE L O 5 VEEV PR BOURKIV-2584& 0L VEIIOW 5e° Tbid, para. 568.

(D) KFEED EWNRERHWIE O X (indiscriminate weapons) 2 0 5\ SMis<X#e QiREEE (impact radius) LIE-HA~ @4~ ( v
S HEWEPE U0 1)V QBRI S o RE ROBRAQ® [bid., para. 524.

(R]) 0" HFED FRNX (para. 524 | KHEV BRI OV I445) WRA{CEIMCHIFENVRUA WY I LT wad” kP NG L
4 QEFHIHI T YRt v U <ERT ROV 5 2 QHTIE © HEEKI{E O\ 5 50° [hid., paras. 388, 588.

(]) Finogenov Judgment, supra note 15, para. 226.

() WO VYRFEED" McCann and Others v. the United Kingdom (Application No.18984/91) [hereinafter McCann Judgement],
September 27, 1995, para. 150,434 Makaratzis v. Greece, December 20, 2004, (Application No. 50385/99), paras 56-59. WE Ik
S\ Leet
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(R) W VEFEEREHBKFERVEER 00T KOMHIv48:0° “The Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials” (&ML 40 RSIEHQ 4D XHEQCIEH U R &K |), adopted by the Eighth United Nations
Congress on the Prevention of Crime and the Treatment of Offenders (Havana, Cuba, 27 August to 7 September 1990).

() 9 KEED [ERrOEFURPCRESERECOKE] SRV HERRHRUATCHEEVWERRER 0 [RIBNY —~
Pl N RRNEUVRKLIVTE KEQHRIUQ SV EKERY O LVUEBLReR” VeSS LT VRS el
Tagayeva Judgement, supra note 6, para. 598.

() MOVEREDR M D>RNEBERK (McCann Judgement, supra note 22, para. 149.) +¥{ &A=~ ne°

() TR (i (HEPBRIAOWVSHS) Wb uoo) RUNEUIe’

(&) DEANSANHE VAR H THEQHE(Y O 2B MRS N RWHBE WY 5 40° Tagayveva Judgement, supra note 6, para. 602.

(R) #430" WU BHRBSROIEHWKEVOVELSHESCTKERBH ONURE” MKHEWHREUER (Bh) +ovie
I QPR R SHB O RIHBEURIV S0k BRERT 2 RH IUHEROUEER (Bi) RHRHEUKD0 (v S#Eiiie
SRERGKRE S0V RERMRKERUERMH - REOLLHA B () RUEEHI( SN Y KWEEUS U IN)
AT TR XAV RHR OV 500 ([hid, paras. 496-539. 3307 N EORRU O SWVRKHEVHRIT O I445)° DG 0 ViU L
SO A RHTHEY REES 0 QWRBIX (L R-of @ UERE D\) WRHEOV 20° EEQKm-28" fRES
ROLCEHEKOUEEHU QO IWVOERUOIVHEIMWEOIMNS QI Q S v 494" Chevalier-Watts, J., “Effective In-
vestigations under Article 2 of the European Convention on Human Rights: Securing the Right to Life or an Onerous Burden on a
State ?”, European Journal of International Law, Volume 21, Issue 3 (August, 2010), pp. 701-721 3 & " Early, L., and Austin, A,
(Eds.), The Right to Life under Article 2 of the European Convention on Human Rights in honour of Michael O Boyle (Wolf Legal
Publishers, 2016) @ “Procedural obligations and the right to life” & U EEW R 5 QHEEMWRENU QL S ° BRY ®FED #®
B (REBSERLWRTOEE) URP R EN<CHER U O 5 WllIX T 0 248 S VRIS (Tagayeva, ibid., paras. 618-632.) °
67 IEFRFECHER L O S W B EN<N VU QRO HEYH (o-ROvRA —0) SRS WO NN UEDNR” Wil S
RNHORLQIEK U KR OHEEE Y O S W KT O (Ibid., paras. 648-649 and the Appendix.)®

() NRODBEHERTH R 0VENR Y 300° Harris, D, et al, Harris, O’Boyle, and Warbrick: Law of the European Convention on
Human Rights (Fourth Edition, Oxford University Press, 2018), p. 228.

(RK) Harris, D., et al., ibid., pp. 223-224. See also Council Europe and European Court of Human Rights, “Guide on Article 2 of the
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European Convention on Human Rights: Right to life” [hereinafter Guide on Article 2], Updated on 31 August 2018, para.90;
Tagayeva Judgement, supra note 6, para. 601.
(&) McCann Judgement, supra note 22, para. 149. See also Guide on Article 2, ibid; Finogenov Judgement, supra note 15, para. 210;
Tagayeva, ibid.
() Tagaveva ibid., para. 481.
(83) Ibid.
() Ibid.
(8) Finogenov Judgement, supra note 15, para. 211.
(8) Ibid., para. 213.
(&) *RHLHEFHRUVBFED Hvoo~HUBK [NYNENNFETHK R UBIK OV S 040 LR OK QIR 480
I8 O -0 IRE U O W BB MRS REE U R0 QWS Mk REN T U R MES N AN~ 0 — = QEINAQ
91 Qo GRE R VRS — S REUQATOERHQIMBRNUEAIRCER ULOVRE ] (Tugaveva Judgement, su-
pra note 6, para. 563.) VESK OV SN0
(B) HENX-~2K D —X—=2Q Galani ¥ S ¥ 41 (Galani, S., “Human Security versus National Security in Anti-Terrorist
Operations: Whose Security Interests Does the ECtHR's Margin of Appreciation Serve?”) S BXJD (“Report: Human Dignity and
Human Security in Times of Terrorism 14 December 2017", p .7, at (http://www.asser.nl/media/4206/report-14-dec-final.pdf).) &
L0 307 ERT BFEESH O SERU O 5 W <EKBHIR G | Q0 S RHRIEIRC LB 5 /U CEGMWRIK
DY 50 Tbid.
&) Tagayeva Judgement, supra note 6, para. 563.
) Ihid 459" REERED HDRQLQOCEKHK L QO 2V Ny NENNERHK (Finogenov Judgement, supra note 15, para. 243) Wiglvs"
RO 500
(<) Guide on Article 2, supra note 30, para. 14. See for example, Osman v. the United Kingdom (Application No. 23452/94), October
281998 [hereinafter Osman Judgment], para. 115.
(F) Tagayeva Judgement, supra note 6, para. 482.
(€) Sicilanos, L-A., “Out of harm’s way: positive obligations under Article 2 of the European Convention on Human Rights”, iz Early and

(
(
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Austin, supra note 28, p. 30.

() Guide on Article 2, supra note 30, para. 15. R UHEERERGMHBEU L0 VY Q S VIR UIE D UFH UG~ ooolt-S
mBMO K X M NBHETAKD [REFEEURAD LR OREY <EBLEOHEKFRFLSOD UERIEQ OGS BT

RO CERWIND O EH CBIKBWIPHEA R 1) © -+ WS IRIE T IR LR O K L 1 KRS TR B A v 4044
RUEREURTESOS 5 DR 0V HEBUReHE ( QEESH (VR AMIEL” &V Q PEGEMKI 0 S WER L L
R G HTHIAN A 00 SR H QBRI T S48 5 | (Osman Judgment, supra note 41, para. 116.) VFEIRD" HEREHIH S #
ERKVSQEEY QO IVEESSHBRYU 0V I ERKE EDv—~oooEFURFERRL VRO UEOK B YR
NQEIR SEBEEHE (L. C. B. v. the United Kingdom (Application No. 23413/94), June 9,1998) S#HEVEHEWHSFE U OIS0
VEEWURKI S w XM ANFEHKUQ S iEIvE FHEENY [E<CRVERSHNR (—) HikCEEEERECHTVEE—
RX Y NFEHR—] ILREN - REHNSS (B) (-0 > IT<ERFECFE] (MIH cooowlt) ——oK HE [HEk<
RS C n v A K S VEIRHVCHEE— [aE]] (B3E co—ol) cm——cm<jr®

({) # [EEi) (HF) e

(R) Tagayeva Judgement, supra note 6, para. 482. See Guide on Article 2, supra note 30, para. 17.

(%) Finogenov Judgement, supra note 15, para. 213.

(%) Stoyanova, V., “Causation between State Omission and Harm within the Framework of Positive Obligations under the European
Convention on Human Rights”, Human Rights Law Review, Volume 18, Issue 2 (June, 2018), p. 323. #40" Hiz [MEW{EX] 4 (2)
KT QUL QS [ERASHEEN OV 5000 LIRS | VKR 0°

() Stoyanova, ibid., pp. 322-323.

(8B) Tagayeva Judgement, supra note 6, para. 482.

(3B) Ibid., para.48l.

(83) Ibid., paras. 490, 491.

(83) Ibid. para.482.

(&) Harris, D., et al., supra note 29, pp. 213-214. See also Gavron, J., and Clifford, J., “Victims placed at the centre in Beslan School Siege
Judgment (Tagayeva and Others v. Russia) ", May 24, 2017, at ¢https://strasbourgobservers.com/2017/05/24/tagayeva-and-others-v-
russia-victims-placed-at-the-centre-in-beslan-school-siege-judgment/).
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(18) Guide on Article 2, supra note 30, para 99. See also McCann Judgement, supra note 22, para. 194; Finogenov Judgement, supra note 15,
para. 208; Ergi v. Turkey (Application No. 23818/94), July 28, 1998, para. 79.

(18) Guide on Article 2, ibid., para 100. See also Andronicou and Constantinou v. Cyprus (Application No. 25052/94), October 9, 1997,
para. 182.

5) Tagayveva Judgement, supra note 6, para. 562.

(R) Ibid.

(B) Ibid. 4% HHREUBE<LECIE L A4 NN~ 0 — 2 Q48R So U’ B - RS O - MU R e B
© K] 18 PR O T A9 QA UYEEE XU R WY 5 80° [hid., para. 563.

() Harris, D., etal., supra note 29, p. 288. See also McCann Judgement, supra note 22, para. 149. * R H LHEFTHKU-2B8TED” [V
LR HEUKNRRER fagaX («) () (o) Uieo () omBuElaU & O\ 58 B804 5 | (Tagayeva ibid,,
para. 601.) VR W 5 0°

() Ibid, paras. 585, 588-589.

(8) Ibid, para. 590.

(8) Ibid., para.595.

() Ibid.

(t8) Ibid., para.598.

(8) Ibid.para. 599. 38" HFET KRREC < PEHRBMHE- LIPS ELHBEELOLLL HECTKBUBRPOHBOR
#VULOCEEY CEESY ¥ ANRHDOW 50003 O\ 5 5e° [hid., para. 599.

Ibid., paras. 74, 76-77.
Ibid., para. 591.
Tbid I VYERED” NSNS NETK  (Finogenov Judgment, supra note 15, para. 226.) sWinEE40°
Tagayeva ibid., para. 602.
" Ibid., para. 603.
1bid., para. 606.
Ibid., para. 607.
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&) Ibid., para. 609.

(£2) See Gavron, J., and Clifford, supra note 54.

() HE BEEEX] (H8) —~——m°

() INSNEANNHERTED P ARMBETHEIKS” URWERPQ” ELQ WVBEGSTERV SN0 VML’ EiE°

(&) See Gavron, J., and Clifford, supra note 54.

() Hiz MBEEN] (HR) ~—~oolB3” Ny NEANNpEFRURE O EEQEIN RSN VWINE Y EFRKCTEERES
RICRERCHE—XPVCHOUEL ORIV IR HBOM L K{ROBSO8 5 | VEROV IR NEmEUQ SV S8
B aRHCHETEKS [RECKRE] VI KRBKESSROL208" NYANRNNGETHKOREXTECWER SN | HE
A O LSO AR A0 S0 NYNENNFEFTHKOREEEIUROVEEEY KO EXNB SRR L @
( ORBURH (WhaX) UKREK/OVEROKHEUZ OV RO SHEQEI NIV 50U QRESR e Skinner, S, “Defer-
ence, Proportionality and the Margin of Appreciation in Lethal Force Case Law under Article 2 ECHR", European Human Rights Law
Review, Issue 1 (2014), p. 35. 42" K O{EIE-» RN R4 5 ° Zielonka, S. M., “The Universality of the Right to Life : Article 2 and
the Margin of Appreciation in the Jurisprudence of the European Court of Human Rights”, New York University Journal of

International Law and Politics, Vol. 47 (2014-2015), pp. 245-278.
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