custom in international law requires the existence of national laws which prohibit the
practice of torture. Furthermore, the practice of torture is condemned by the opinion juris,
which is a requirement to admit customary law.

In addition, the legal loss in the application of retroactive law might not be a proper
argument when we see the theories applied to the Nuremberg Tribunal in the case of
retroactivity. In this occasion, there were three views regarding the discussion of legality.
The first one says that aggressive war was morally and for States legally wrong before
World War II and therefore it would be acceptable to make an individual crime. The
second one says that crimes against humanity brought to international law acts which
were  already considered criminal under national law and that could be punished
internationally without violating the nullum crimen principle. The third view was that
crimes against humanity were already war crimes under international criminal law and
the desi5g0r71ation of the crime could be changed without violating the principle of nullum
crimen.

Settled practice has to start from some point where the society is ready to change. In this
situation, the offence is so repugnant that it should long since have been classified as a
crime and the change is welcome. As an example there is R.v.R, the marital rape case that
was brought to the House of Lords. The Lordships held the rule that a husband could not
be criminally liable for raping his wife if he had intercourse with her without her consent
was no longer the law of England. The husband, then, brought the case to the European
Court of Human Rights claiming that United Kingdom violated article 7 of the European
Convention. However, the European Court said that criminal law could be applied
retrospectively, provided that the development of criminal liability was foreseeable. At
the time the sexual acts were committed the principle of marital immunity was still valid,
but the Law Commission had recommended its abolition.>*®

When there is a clash between the morality of the day and the law, a breach of the non-
retroactivity principle secures the evolution of the law. In human rights treaties and
international criminal treaties the breach of the principle generates more discussions since
it involves directly the morality problem and the protection of individuals. We are going
to examine if the character of human rights treaties can influence on the expansive
interpretation of continuing violations of human rights.

7 Gallant, Kenneth S, The principle of legality in international and comparative criminal law

(2009)pp.41-42
8 Higgins, Rosalyn, ‘Time and the law: international perspectives on an old problem’ (1997) 46,
International and Comparative Law Quarterly, pp. 501-520, p.508.
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7.4. Human rights law

Are there any features of human rights that makes it excusable the application of the
exception of the non-retroactivity principle? In the practice of international courts and
organizations it had occurred through the application of the continuing violation concept.
Would it be possible to say that the exception to the principle of non-retroactivity works
differently when related to human rights treaties? It is necessary to examine the
characteristics the human rights treaties have and if these would help to interpret the
principle of non-retroactivity differently from how they are applied to treaties which are
not human rights related.

Sir Robert Jennings claimed that “a new kind of international law which directly
concerns individuals and entities other than States” has grown rapidly. According to him,
the development of human rights law brought “a radical change from the traditional law
which protected individuals only in the capacity of aliens, and only then in terms of the

injury done not to the individual but to the State of his nationality” .’

One of the claims of human rights is that it applies to everyone no matter the societal and
legal rights may be within States.”'® Human rights are part of the development of
international law which was initially regulated to determine relations between States and
not between individuals and States. Thus, before the existence of human rights the
traditional right-holders and players in the international field were only States.

What is known now as international human rights law has its origins in the Charter of the
UN in 1947 and its Universal Declaration of Human Rights (1948).

Oscar Schachter has written that:

the fact that increasingly treaties in the economic and social fields as
well as in the area of the law of war recognize the well-being of
individuals as their reason d’étre is further evidence that
international law is moving away from its State-centered
orientation.’"!

The Vienna Convention mentions human rights in its preamble: “Having in mind the
principles of international law embodied in the Charter of the United Nations, such as (...)
universal respect for and observance of, human rights treaties.” Article 60(5) refers to
“provisions relating to the protection of the human person contained in treaties of a
humanitarian character.”

%% Quoted in Meron, Theodor, The Humanization of International Law (2006), p.314.

319 Campbell, Tom, Rights- A Critical Introduction (2006), p.103.
> Quoted in Meron, Theodor. The humanization of international law.(2006) p.188.
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Provost examines the features of the international human rights and humanitarian law.’'?
In describing the human rights features he analyzes in different points the differences
between human rights law and humanitarian law. We are going to refrain from describing
the humanitarian law characteristics as it is not part of the scope of this study.

Human rights violations offenders are usually the States of nationality of the victims. The
holder of rights in human rights law are the individuals or in some cases a group of
people, independent of their nationality. Human rights are rights that belong to every
person, and do not depend on the specifics of the individual or the relationship between
the riggt;holder and the right-grantor. Human rights can be seen also as moral, pre-legal
rights.

There are exceptions to the universality when there is exclusion from the benefit of some
rights or granting of supplementary rights to special classes of persons. An example of
this exception is related to political rights, where nationals have the exclusivity on
participating in the democratic process.’ *However, this reality is changing since in the
European Union, European citizens are allowed to vote in local elections.

Human rights law has brought changes of the individual’s position towards the State.
They are not in the position of accepting their violations of rights and currently they are
able to bring cases against their own governments before international courts. In addition,
there is a general acceptance that some human rights are protected by customary law.”"” It
has been argued that customary human rights law has been formed through treaties, such
as the International Covenant on Civil and Political Rights, European Convention for the
Protection of Human Rights and Fundamental Freedoms, American Convention on
Human Rights, Convention on the Prevention and the Punishment of the Crime of
Genocide, among other treaties, national constitutions and laws, statements by national
officials denouncing human rights violations.>'®

In human rights, States have an obligation to enforce and protect the rights granted to
individuals by that law. In many cases, the State has also the duty to adopt domestic
legislation to enforce the rights set out in international human rights treaties. There is also
the question of whether human rights also impose duties on individuals. By customary
international law the prohibitions of piracy, slave trade, breach of blockade and war
contraband are examples of duties imposed on individuals.”’” However, in general, the

*12 provost, Rene, International Human Rights and Humanitarian Law. (2002)

*'% Gavison, Ruth. On the relationships between civil and political roghts, and social and economic rights in
The globalization of human rights, Coicaud, Jean-Marc,, Doyle, Michael W. and Gardner, Anne-Marie,
(2003) p.25.

14 art. 21(1), Universal Declaration of Human Rights; Art. 25, International Covenant on Civil and
Political Rightsl art.16, European Convention on Human Rights; Art. 23, American Convention on Human
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normative framework of human rights is about granting rights to individuals and the
imposition of obligations on the State. One fact that backs this claim is that universal and
regional bodies, such as Human Rights Committee, Inter-American Commission on
Human rights, Inter-American Court on Human Rights, European Court of Human Rights
focus on the State violations of individual’s rights.’'®

Therefore, the human rights conventions did not consist of the reciprocal exchange of
State rights and obligations, but a series of duties undertaken by States to respect human
. 519

rights.

Christine J. Walley describes the accepted postulates of human rights.**® The first
postulate is that human rights represent individual and group demands against institutions
and persons impending the realization of these values and capabilities. Human rights
essentially curb the State’s sovereignty and power. The second postulate is that human
rights refer to a “fundamental” claims or “goods”. The third postulate range from the
most justiciable to the most aspirational. Human rights partake of both the legal and
moral orders and they are expressive of both the “is” and the “ought” in human affairs.
The fourth assertion consists of the fact that the limitation of the rights of individuals or
groups in particular instances are restricted as much as is necessary to secure the
comparable rights of others and the aggregate common interest. And the fifth assertion is
that a human right is understood as universal and equally possessed by all human beings
everywhere. However these postulates raise many questions. Would human rights also
qualify in addition to State power the private power? What is a fundamental right? Is the
existence of universal human rights incompatible with the notion of national
sovereignty?>*!

Human rights treaties and its respective universal and regional bodies have as the main
purpose the protection of individuals, even not establishing as many duties to individuals
as those it establishes to States.’”* Therefore, it seems natural that the interpretation of
these treaties tends to protect the rights of individuals sacrificing the principle of non-
retroactivity which would benefit the State parties to the human rights treaties. This
argument could be grounded on the fact that the State did not keep its function of
protecting individuals under its jurisdiction. The state has a fiduciary nature in its public
authority in which it represents sovereign powers, discretionary powers of an
administrative nature that private parties are not entitled to exercise. The minimal content
of the State’s obligation is to govern under the rule of law. The State in the role of
fiduciary of people has authority to announce and enforce law only if it respects the rule

'8 provost, Rene. International Human Rights and Humanitarian Law.(2002) p.74

3% 1bid. p.135.
320 Walley, Christine J., ‘Searching for “voices”- feminism, anthropology, and the global debate over
female genital operations’ (1997) 12 Cultural Anthropology, p. 405-438, p.2
521 :
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of law that restrains its own exercise of power.”>> However, the State that breaches the
rule of law also harms the fiduciary authorization and by all means end up undermining
its authority to announce and enforce law.>**

It is possible to claim, therefore, that the application of the non-retroactivity principle
when it is meant to protect individuals in criminal law must be respected in all
circumstances, when it is not a crime considered as such under the international criminal
customary law, but when it comes to protect States from being condemned of violations
of human rights which occurred before the treaties entered into force for the respective
States the same principle would accept exceptions due to the fact that the human rights
treaties scope is the protection of the human person.

Nevertheless, the fact that States currently are under the jurisdiction of international
human rights bodies is in general a sign that they are willing to change their relationship
with their own population. Therefore, it is likely that they are trying to restore its own
authority and respect to the rule of law. The question is whether it is necessary, then, to
forget past violations or insist on remembering the past facts which took place before the
State’s ratification of the human rights treaties. To construct a new society what form of
justice is desirable?

7.5. Necessity versus loss incurred by prosecution and punishment

The transitional societies face the problem of not being able to bring all the cases to the
courts, selective prosecutions will address only some wrongs and parsimony is
unavoidable in these cases.”” In the border-guard cases, the guards were accused of
shooting East Germans fleeing across the border claimed that they were executing a legal
duty®*®. The courts were asked to decide to what extent the law of the previous regime
provided a defense, but the courts recognized in spite of the fact those laws were formally
valid, they were not substantively right, thus allowing the prosecutions to proceed. In this
case, the transformative potential of the law prevailed over its formal duties of legality,
predictability and fair warning.’*’ Many observers also criticized the prosecution for
retroactivity, for seeking to punish soldiers for what had not been understood as illegal
when committed.>*® After 1945 there had been a flowering of natural law thinking,

323 Decent, Evan F,. ‘Is the rule of law really indifferent to human rights?*(2008) 27 Law and Philosophy,
pp.533-581, p.542
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subsequently superseded again by traditional German positivism. West German
politicians were willing to stress that they intend to establish political trials.

In the first trial of the border guards, two defendants were convicted based on natural law
arguments. The trials opted for an uneasy compromise between nullum crimen sine lege
and a strong underlying of natural thinking. In the appeals, the highest civil and criminal
Federal Court held that under DDR law the actions of border guards and their superiors
had been illegal. In a further ruling, the Constitutional Court reverted to natural law,
arguing that the undemocratic nature of the DDR and its leniency in protecting human
rights made DDR law less reliable. Thus, the shooting in the border has caused an
enormous ‘injustice”. Eventually, most of the border guards were convicted, but were
given suspended sentences.>*’

Usami states that there is a permanent normative loss if the ex post facto laws are applied
in trials of official perpetrators. The necessity consists of the effectual measure to prevent
human rights violations in the future. In this situation, the trials’ preventive function
would be classified in three different ones. The first one would be to prevent those who
were punished to commit the same violations again. The second has a deterrent effect
over the whole society and the third one consists of that the trials would work as a
hindrance of human rights abuses in some other countries.’*” In addition, the trials can
foster democratic culture since they provide the opportunity of public discussion.

The loss incurred by prosecution and punishment can be seen in a distinction between
legal loss and political loss. The legal loss exist since citizens must have reasonable
chances to know the law so they will know which acts will be punished and which will
not.>*'David Gray points out that the principle of legality might appear to imply that law
is the one limited to the black-letter law, without regard to the natural right. In addition, it
is the respect to the rule of law that is a main aspiration in the transitional societies. In the
context of transitions to democracy, then, rejecting legality and the rule of law has the
risk of threatening the morality of the transitional regime.”>*However, observers of the
American legal system emphasize that law can never be entirely separated from
politics.”**Politically speaking, new democracies face difficulties in implementing justice:

223 Muller, Jan- Werner. East Germany: incorporation, tainted truth, and the double division in The politics
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the fear of the reaction of those who are going to be brought to the court, impossibility of
bringing all those responsible for violations and compensating all the victims.***

There is political loss when some of the officials involved in past abuses retain their
office in the subsequent government and in this case the government’s attempts will face
objections.

Usami points out human rights violations can be prevented to a lesser degree by truth
commissions and purgation. Truth commission is another way of establishing the
historical facts and preventing the abuses from take place again.

Charles Krauthammer even claims that truth reports should be written but no trials should
take place. Relating to Bosnia, some observers also have suggested that truth
commissions should be established, but that the trials should not be held. Their
justification for this claim is that truth-commissions would bring reconciliation and trials
would foster vindictive feelings in the population.”

However, in the human rights community, the truth phase is merely the first phase in
transitional justice. Stanley Cohen>® classifies five debates and sometimes when they
appear in sequence he calls them as phases. The debates are named as knowledge,
accountability, impunity, expiation, reconciliation and reconstruction.

The first debate is on knowledge. Is only the debate of knowledge through the truth
commissions enough to prevent future violations? The knowledge phase consists of
facing the truth, confronting the past. It can be seen as an objective in itself to be
achieved, like a “Truth Commission”. However, in this phase he points out the fact that at
the individual level lie complex mechanisms which make us forget unpleasant
information. This kind of forgetting is a denial of the past, a personal amnesia which
prevents the individual from recalling disturbing incidents. In addition to the individual
forgetting there is the collective forgetting where the society in an organized way try to
separate itself from a terrible past record. This process is deliberate, a re-writing of the
history. The nearest example of this is the official denial by Turkish government of the
1915-1917 genocide against Armenians. There is also a standard rhetoric of official
government responses to allegations of human rights violations. This rhetoric contains
three elements: the first one says that “nothing happened”, a complete denial where the

34 Jelin, Elizabeth, ‘The politics of memory- the human rights movement and the construction of
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government claims that there was no massacre, no one was tortured. The second rhetoric
is one that admits that something happened, but this was not exactly as the evidence
demonstrates. They use euphemisms such as “transfer of population”, not “genocide”,
“collateral damage”, not killing civilians and so on. And the third one is that the fact
which happened was justified for moral, noble reasons: to protect democracy, in the name
of Islam and so on. In some cases, truth-telling is more urgent than the demand of justice.
It is necessary that everybody knows the truth.>*’

The fact that truth commissions bring the identity of individual perpetrators to light can
lead to a kind of punishment. As an example, Dickinson refers to Ntsebeza who argued
that in the South African case, when perpetrators came forward to admit their role in the
atrocities they received amnesty from criminal punishment, but they were punished in
other53\évays, such as enduring shame among their families and friends or losing their
jobs.

There is also the question whether the truth-finding is enough to deter violations or it can
be considered as the second best, as the first option would be to actually prosecute the
individuals concerned. Most commentators believe that criminal prosecutions would be
the best option as a response to the atrocities and truth commissions should be used as an
alternative to that.”

The second phase consists of accountability. It is also referred as the “justice phase” and
the pressure to seek for justice comes in three different ways. The first one is the
punishment in the criminal law model, the second way is through compensation for
victims and the third one is through lustration where there is mass removal from
government jobs. Cohen reminds that justice has to respect due process and legality
which were denied during oppressive regimes. But, he does not go further to explain
whether the principle of non-retroactivity should accept exceptions to prosecute and
punish the past violations. Dickinson, referring to Douglas, points out that trials not only
have the objective of rendering justice, they also establish history and a narrative about
the past. Furthermore, these trials may help to develop the norms. For example, the
decisions of the International Tribunals for the former Yugoslavia and Rwanda created a
body of important legal interpretations of international criminal law, the law of armed
conflict and human rights law.>*

Due process implies adversarial and public hearings, the right to choose one’s own
lawyer, the right to appeal, no retroactive legislation or retroactive application of the law,

37 Cohen, Stanley, ‘State crimes of previous regimes- knowledge, accountability, and the policing of the
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respect for statutes of limitations, determination of individual guilty, a presumption of
innocence that places the burden of proof on the prosecution, the right to a speedy
hearing and the right to due deliberation. However, in the transitional justice these
requirements are violated. When many of these requirements are violated legal justice is
replaced by political justice.>*!

The legal punishment demands the individual or collective responsibility in assembling
the evidence, organizing the civilian trial and implementation of suitable punishment.
The forms of punishment, though, are the removal or demotion from office for convicted
police, soldiers, judges or the deprivation of voting rights, among others.***

Compensation consists of demanding material compensation and restoration of the
dignity of the victims and their families. Financial reparations might be paid to families
and torture victims can be helped to receive treatment and rehabilitation.

Lustration was applied in the postcommunist regimes of Eastern Europe. In
Czechoslavakia, the Lustration Law enacted on October 1991 banned categories of
people with various degrees of involvement from certain types of employment. The law
set out the rules for mass purifications and leaked publications of lists of about 20,000
names including former secret police agents and their informers, and it also have barred
for a five-year period former members of these groups from any high- level government
position, among other measures.”*

However, the human rights community has strongly criticized the process due to the fact
people were punished for association, bringing a collective punishment, and it violated
the right of freedom of expression where a new law defined it as a crime to propagate
ideologies such as fascism and communism. Furthermore, it contravened all standards of
due process with no independent tribunal, no opportunity to confront evidence, no right
to legal counsel or to appeal.>**

On the issue of impunity Cohen discusses how, among other issues,”* the time lag on the
nature of political responsibility for the actions of a previous regime. A government could
assert that it has no moral responsibility for its predecessor’s actions. According to him,
the new government should be eager to demonstrate its good faith and its distance from
the previous regime. Other two temporal problems pointed out by him were that
accountability should go how long far back in time and that for many people the
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prosecution of crimes which took place decades ago are unjust. The first problem is
related to the point of questioning facts which occurred 5 to 10 years ago being brought
for accountability.>*®

When the injustices have taken place long time ago the claims are historical and common
sense is necessary. Usually more recent injustices take precedence over past injustices™*’.
The United Nations Conference on Racism, held in Durban in 2001, discussed the issue
of reparations for slavery and colonialism. In addition, recent or current claims refer to
Native Americans in the United States and Canada, aboriginal peoples in Australia and

New Zealand, amongst others.>*®

The second problem is over the pursuit of fugitives from more than a generation ago. As
an example of this there is the Barbie trial, which took place between 11 May and 4 July
1987 for facts which occurred during World War II. Klaus Barbie was caught in Bolivia
in 1983. At the end of World War II he fled Europe and went to South America, where he
lived under the name of Klaus Altmann.>* Barbie was the head of the Gestapo in Lyon
and worked to suppress the Resistance, communists and Jews. His trial in France was
designed to show what the meaning of Nazism was. The French judiciary faced legal
obstacles to do that. Among these obstacles there was the fact he was already convicted
by the French High Court in 1952 and 1954 on “murders, arsons, pillages and arbitrary
sequestrations”. Thus, Barbie could not have been tried for offenses based on the same
acts without violating the principle of double jeopardy. In addition, he could not be
prosecuted for other acts of murder, arson and wrongful imprisonment because France’s
statute of limitations voids liability to ten years after the commission of such felonies.>*°
Therefore, Barbie was prosecuted for crimes he was not prosecuted before. The only
crime which was imprescriptible by French law is that of “crimes against humanity”. In
1945, France joined the London Agreement conferred retroactive jurisdiction upon the
Nuremberg Tribunal to prosecute “crimes against humanity” committed by the Axis

powers.>!

This famous case also raises the question of selectivity in prosecution, the difficult
question of justifying why some people are prosecuted and others are not. The problem is
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to define whether the selection was just a matter of arbitrariness.>> This problem is
related to the fact that the rule of law does not allow collective punishment of people. In
addition, the individual responsibility for atrocities stems from a recognition of individual
duties to international norms.’>® However, the selectivity problem is not exclusive of
prosecutions, as it also happens in Truth Commissions once they have to overcome
institutional constraints in the selective construction of history.”*

Impunity also can happen when amnesty laws are enacted in the context of authority and
obedience, as was pointed out by Stanley Cohen. He uses as case studies the Argentine
story due to the balance among political forces, legal proceedings and public debate. In
the Decree Law 158 of December 1983, the government annulled the military’s self-
amnesty National Pacification Law of April 1983 and provided for prosecution of the
commanders-in-chief of the armed forces and military juntas. Those who had obeyed
orders would not be liable to prosecution.’>> He emphasizes the fact that when high level
officials were accused, the public in general had tolerated or approved the trials. But,
when mid-level officials were indicted the public support weakened. Mid-level officials
acted following orders of their superiors. Cohen believes that in order to combat a system
that dehumanized humanity it would be essential to restore responsibility to all levels of
violators.

The degree of involvement topic brings the discussion on how morally different are acts
such as those who participated in death-squad executions and low-level government
clerks signing documents relating to a discriminatory system such as the apartheid. The
human rights community classifies those immoral systems that would be impossible to
prosecute and the ones which could be held accountable, such as 1) those who ordered
the violations under their responsibility 2) those actions categorized as gross violations
and prohibited by international law 3) those actions which were also illegal under the
domestic law of the determined country. Cohen remarks that the deepest grievances of
most people are untranslatable into the criminal model.

The question of regime stability and preserving democracy discusses whether a
prosecution and punishment of the security, police, armed forces will cause a coup and
reverse all the gains of a fragile new democracy.

The expiation occurs when perpetrators make amends for previous sins. However, the
perpetrators usually see themselves forced by circumstances, and thus do not express any
regret. Cohen explains that dealing not only with the perpetrators, but also with
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individual rituals can be made to clean names of people who were unfairly blamed. In the
case of political prisoners, for example, they could be rehabilitated by simple public
declarations and victims’ names could be cleared from the police files. These acts would
be a certain form of acknowledgement, but victims want more than that, they also seek
remorse from the perpetrators of past actions. He gives as example of genuine
acknowledgement when a previous president of Chile, Aylwin, expressed atonement
publicly on television on behalf of the State. He concludes by claiming that even if rituals
of expiation take place it does not necessarily mean that it would eradicate gross abuses
in the past. Thus, according to him the process of democratization should be more
forward-looking in order to address the whole base of the emergent society.

Reconciliation and reconstruction is presented as the opposite to “backward-looking”
forms of accountability. According to this approach, the best way of acknowledging the
past would be to look towards to the future. It is important to note that this discourse can
be self-serving for perpetrators from the old regime, when they try to avoid the issue of
accountability.

Appeals for reconciliation or reconstruction do not require forgetting the past. That
simply occurs because victims and survivors should know what they are forgiving. The
truth phase needs completion before such pardoning and reconciliation can be attempted.
When reconciliation is used as an alternative to criminal justice, it occurs in the wider
social sense. Students of torture have applied the idea of reconstruction to the dismantling
of the entire “torture regime.” In this case, if a regime had a widespread practice of
torture it becomes impossible to ask for the accountability of every single perpetrator.
Cohen suggests a reeducation where the reconstruction could be based on the survivors
and on what they would represent. The victims demand for acknowledgement calls not
simply for factual or legal recording but for replacing their physical pain and loss with
political dignity. In some cases, survivors might be satisfied with truth-telling, shaming
and political testimony, but others will require the punishment. To work on that, it means
that those in favor of accountability would support punishment even if the victims and
democratic will of the wider public are against it.>>

7.6. Memory and History in international human rights bodies

Costas Douzinas starts his essay on “Theses on Law, History and Time” with the
following statement: “Law constructs time as linear, turns history into legal procedure
and uses it to create the authorized record of the past, to legitimize the present and

3% Cohen, Stanley, ‘State crimes of previous regimes- knowledge, accountability, and the policing of the
past’. in in Falk, Richard, Elver Hilal and Hajjar, Lisa (eds) Human Rights (Critical Concepts in Political
Concept) (2007) VolIlI(2007),pp.174-216, p.204.
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prevent radical change in the future”.”” It can be implied that this argument also includes
not only the law itself, but how the bodies which are to apply it use its hermeneutics to
register the authorized history. If the law is used as a tool to prevent radical change in the
future the only way to cause a great change would be by not obeying the law. The
operation of this revolution occurs when the tribunals also interpret that determined laws,
such as amnesty laws or discriminatory laws which violate the basic rights of applicants
who bring their claims to international human rights bodies. Therefore, international
human rights bodies operate in order to promote a certain type of revolution which will
benefit individuals that would have their own claims ignored if they could not bring
individual petitions to those institutions.

The international human rights law and international criminal law, then would not suit to
the definition of Douzinas since they can operate major changes in states where there are
municipal laws that clash with international law treaties. The Human Rights Committee
recognized that the Canadian Indian Act was discriminatory™® due to the fact that it
established the loss of indigenous status only to women who got married to non-Indian
men while an indigenous man who married a non- Indian woman would not lose their
status. The Indian Act was recognized as discriminatory, a breach of article 27 of the
Covenant on Civil and Political Rights. International human rights law, therefore,
promotes major changes in municipal laws.

Municipal laws in certain cases seek to create the authorized record of the past or which
implies selecting what facts are worth of being remembered. When the state decides to
enact Amnesty Laws it is deciding that in order to move on a better future is necessary to
impose forgetting of incidents which occurred under a determined regime. This measure,
however, ignores the victims which always think they need to find justice.

International human rights bodies have been intervening to the production of memories
since they can also considerate as illegitimate those amnesty laws. That was the case in
Garay Hermosilla et al v. Chile®when petitioners claimed violations of the right to
justice and for the situation of impunity with respect to those responsible for the arrest
and disappearance of people between the years of 1974 and 1976. The government
emphasized the fact that the political situation would not allow the revocation of the law.

The Inter-American Commission on Human Rights declared that there was a failure to
revoke amnesty law that was issued by the military regime even after the State of Chile
ratified the Convention. The focus moved from the importance to forget to provide justice
to the victims of the regime, making clear that human rights bodies consider as the most
important value the individuals rather than states policies.

" Douzinas, Costas: Theses on law, history and time. Melbourne Journal of International Law (2006)7(1),

http://www.austlii.edu.au/au/journals/MelbJIL/2006/2.html, access on 24 Jan.2010
>¥ HRC, Lovelace v. Canada, 30 July 1981 (Comm.no.24/1977).
39 JACHR, Hermosilla et al. v. Chile, 15 October 1996 (Report No.36/96, Case No.10,843).
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The fact that law also turns history into legal procedure can be seen by the creation of
post facto laws in Nuremberg and Tokyo Tribunals.

The exceptions on the principle of the non-retroactivity allow cases that would have been
left outside the scope of the jurisdiction ratione temporis of international human rights
bodies to be examined by international human rights bodies. When these bodies
recognize their own jurisdiction to examine these issues, it becomes possible to have an
official recognition of the facts which occurred to individuals and that were being denied
by their own governments. Should supranational bodies and procedures have power over
national bodies in order to preserve the memories of those who were forgotten before
national courts?

One way of establishing the forgetting in States is the enactment of amnesty laws.
Amnesty has the objective of instrumentalized amnesia. It would mean the repudiation of
the past and that would harm our capacity to distinguish between false values and ideals
and those worth remembering. Opposing amnesty we could see forgiveness, which
instead of promoting forgetting would recollect memories of the injustice. It requires the
recall of the injury to be forgiven and re-inscribes it as modified memory. International
human rights bodies have condemned the automatic, unconditional amnesties that aimed
to prevent the investigation on the violations of human rights since those courts could not
consider more individualized, conditional amnesties that aim to promote peace and
reconciliation.**

In examining the cases and emitting decisions, international human rights bodies ensure
that the memories of the victims do not vanish without being archived. It is a way to
maintain the memories of the victims in history. In this sense, law also is part of
memorial consciousness. Law’s memorial sites have principles, rules and procedures that
have normative significance. In these sites, however, the law treats history as a set of
facts and memories that are to be proved by evidence. Thus, memory in law has to be
proved by the evidence of the truth of alleged past actions.”®’ Savelsberg argues that law
and enforcement from a Durkheimian perspective become tools to confront the past,
reestablish moral boundaries and provide an institution where the public can express their
feelings of what is right and what is wrong.’®

Are memory and history synonymous? Should international human rights bodies write
history or merely memory? Pierre Nora®® makes a distinction between the two terms.
Nora defines memory as something which is in permanent evolution, open to the dialectic

60 Mallinder, Louise, ‘Can Amnesties and International Justice be Reconciled’ (2007)1, International
Journal of Transitional Justice, pp.208-230, p.228.

! Macklem, Patrick, ‘Rybna 9, Praha 1: Restitution and Memory in International Human Rights
Law’(2005) 16-1, European Journal of International Law, pp.1-23,p.14

%62 Savelsberg, Joachim J. and King, Ryan D, *Law and collective memory’ (2007) 3 Annual. Review.Law
Social Sciences, pp.189-211, p. 202.

363 Nora, Pierre, ‘Between Memory and History: Les Lieux de Memoire’ (1989)26, Representations, pp.7-
24,p.8.
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of remembering and forgetting, unconscious of its successive deformations, vulnerable to
manipulation and appropriation. History would be “the reconstruction, always
problematic and incomplete, of what is no longer. Memory is a perpetual actual
phenomenon and history would be a representation of the past. History is a secular and
intellectual production, which calls for analysis and criticism. In addition, memory has a
multiple nature, each group having its own memories.’®* The idea of multiple memories
is described by Maurice Halbwachs. According to him, there are as many collective
memories as there are groups and institutions in a society. Social classes, families,
associations, armies, corporations have distinctive memories that their members have
constructed. In addition, Halbwachs goes further on making a distinction between
historical and autobiographical memory. The former can reach the social actor through
written records, but it can be kept alive through commemorations or festive enactments.
Each celebration reinforces the memory of the events. The latter is the memory of the
events which the individual experienced. It can be reinforced through wedding
anniversaries or college reunions. However, this type of memory usually fades when
people do not keep in touch with those who shared the same experiences. Only group
members remember and this memory nears extinction if they do not get together.”®> The
historical memory is remembered through reading or listening to the commemorative and
festive occasions when people gather to remember in common the deeds and
accomplishments.*®® Human rights tribunals have conscience that history is learned
through memorizing dates, facts, events, holidays and by memorial places. Costas
Douzinas argues that when memory and identity become legal concerns, law takes over
when history fragments defended by “the right by nationalist myths and of the left by
various subaltern counter-narratives” reject a unified history. Therefore, the law would
become a cure for a failed memory. Minority groups and victims of human rights
violations under dictatorships belong to the latter group. Being in the counter-narrative
side means that that their own memories are less likely to be remembered as history by
the official government.

The Inter-American Court on the Moiwana village case™®’ established that in the non-
monetary reparations the Suriname government should build in a suitable public location
a monument honouring the victims of the massacre executed by military officials. This
demonstrates the Durkheimian concept that “Law is no longer mainly an expression of
the collective consciousness. It must somehow negotiate the diverse beliefs and

understanding of diverse groups”*®® in the modern society.

%4 Nora, Pierre, ‘Between Memory and History: Les Lieux de Memoire’ (1989)26, Representations, pp.7-
24,p.8.

%3 Halbwachs, Maurice, On Collective Memory (Lewis A.Coser trans,ed 1992 ed) [trans of: Les Cadres
Sociaux de la Mémoire et La Topographie légendaire des évangiles en terre sainte], p.24.
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When judges in international courts take decisions they might play a similar role as
historians, as they act as impartial people in the process to select what it is going to
remain as a recognized fact.”*® Historians play the impartial third part when it comes to
selecting facts to preserve memories of a group in a determined period of time.

In addition, governments that can arbitrarily censor historical books, educators will
transfer knowledge and even citizens under the veil of ignorance® also play the
impartial part.””!

Educators will be able to pass the information to new generations in educational
institutions, but their role can be also limited by what kind of textbooks is approved by
governments. It is far from being rare the discussion over what has been omitted in
textbooks in polemic issues, such as the rape of Nanking which is briefly described in
textbooks and strongly denied by politicians and not extensively taught in schools. Main
reasons for Japanese people not knowing about the Nanking massacre is that teachers do
not teach about the incident in detail, the mass media avoids coverage on the matter and
pro-imperial revisionists make an extensive campaign denying the existence of the

massacre,572

When there is a lack of will by parties that should play a crucial role to remember certain
facts, there is the possibility of another third-party to play the impartial part role. One
point that differs the case of massacre of Nanking and the atrocities examined by the
human rights bodies, such as the Inter-American Human rights Commission on Human
Rights and Inter-American Court on Human Rights is that in this case, the attempts to
preserve the memories of the victims such as in the Moiwana village case is coming from
an international or external third party. The fact that they are really external might give
them an extra credibility regarding the impartiality or can be regarded as illegitimate by
the interested parties, being ignored by governments ending up being lost in question of
time. In this case the memory produced by international courts would not have enough
strength at the point of changing how the condemned state will choose to manage their
history.

Historians in their own countries suffer pressure from governments or political parties to
refrain from dealing with dark sides of the memories of an event. In the case of Nanking
massacre the polemic resides on the differences between the Chinese and Japanese
historical points of view and how they are going to transmit the information of this

%9 Ricouer, Paul, Memory, History, Forgetting (Kathleen Blamey & David Pellauer trans, 2006 ed) [trans

of: Mémoire, I’histoire, I’oubli], p.314.

7% John Rawl’s “veil of ignorance” is described in his Theory of Justice. Under this veil nobody would be
able to know which role it would play in the society. Nobody would be able to assess its level of
intelligence, fortune what would make people think in an unbiased way.
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incident to the next generations. Moreover, the victims are foreign citizens and not
national of the violator country.

In the case of violations analyzed by human rights bodies, there is not a clash between
two countries’ different interpretations of the same fact and the victims of the atrocities
are the country’s own nationals in the vast majority of the cases. What is in issue in the
tribunals is the lack of will of a government to recognize the rights of the victims or their
relatives. In this case, when the international bodies recognize the violation of the
victims’ rights they are playing an essential role to preserve memories of the victims.
What could be argued is about at what extent the memories produced by an international
court can make a substantial difference for a nation?

In each human rights bodies examined in the present work the context of the violations
were particular. The recognition by these bodies of exceptions to the principle of non-
retroactivity demonstrates the will of providing remedies to those who were denied or
ignored their rights. A violation of a right whose examination would be barred by the
principle puts into conflict the respect to the legal principle and the necessity of punishing
the violations. The Inter-American human rights bodies have clearly made the choice of
choosing the exception to the principle in order to examine the violations which were
ignored by the states. Mass violations took place in these countries under the military
dictatorship and due to the lack of a judiciary system that could answer the needs of the
victims, such as fair trial, investigation and punishment the international bodies found
necessary to accept the exception and apply the continuing violation concept.

Inter-American human rights bodies had to deal with issues relating to death, torture and
disappearance of the victims. The fact that the violations were extreme maybe influenced
in the more flexible interpretation of the exceptions to the principle of non- retroactivity
of treaties. It interpreted in a more flexible way, e.g. the forced disappearance when
compared to the Human Rights Committee which initially would not recognize its
competence ratione temporis to analyze case of forced disappearances which took place
before the ratification of the Covenant on Civil and Political Rights

Judiciary members are supposed to erect barriers in order not to get influenced by the
prejudices of the plaintiffs. They wear their own costume, the apparatus of the tribunals
indicate the distance that separates the group of judges from all others, the
communication between judges and plaintiffs does not take a place in the form of a
conve5r7s?tion, but through notaries and lawyers. Judges have memories related to their
work.

Ricoeur describes the structural difference between the way that a historian and a judge
acquire information. The historian gets his source of information from archives and the
judge from the courts. However, the linguistic structure involved is the same one that of
testimony, from its rootedness in declarative memory to its oral phase, and continuing up

33 Halbwachs, Maurice, On Collective Memory (Lewis A.Coser trans,ed 1992 ed) [trans of: Les Cadres
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to its inscription in the mass of documents preserved in the framework of the archive. The
testimony when used by both historians and judges has common features, such as the
concern with proof and the critical examination of the credibility of witnesses.”’* The
limitation of the trial is that it will describe facts constrained to the rule of the law. The
acts which would not imply in the violations of rights remain outside of the discussion in
tribunals. Statute of limitations impose that certain facts which occurred before the
ratification of a treaty by a State or acts which would not be considered as against the law
would remain outside the discussion in tribunals. In the judicial power, past acts are
represented solely in terms of the nature of charges selected prior to the actual trial.
Ricoueur emphasizes the fact that trials are representations in the present within the
horizon of the future social effect of the verdict. The presence of scenes played on the
plane of discourse, constituting a “response to time’s wearing away of all types of traces-
material, affective, social”.’”®

Ricoueur refers to Todorov when is studying the work of a historian. The latter describes
it as,
[l]ike every work on the past never consists solely in establishing the
facts but also in choosing certain among them as being more salient
and more significant than others, then placing them in relation to
one another; now this work of selecting and combining is
necessarily guided by search, not for truth, but for good.’’®

Simpson describes how some trials would fail as history, but also some trials fail as law
and for Douglas, war crime trials when undertaken with vigilance and honesty can
provide telling, instructive and just outcomes. In addition he argues that the law as many
lawyers and judges have approached mass atrocity with a sensitivity to the requirements
of a historical record.””’

Judges, being the main character in trials when acting in an international forum, also end
up focusing on a few elite actors and can therefore contribute to remove from collective
memory those larger social mechanisms which involve broader segments of the
population.’”®

Juridical approach and historical approach to the same events has an obvious difference
in that the juridical approach can be challenged by popular opinion, but due to the
principle of non bis idem cannot be tried again. Furthermore, if the trials happen with
undue delay it is considered an additional harm to the victim. After the judgement in
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several cases the victim can see a new horizon. Judges have to come to a conclusion.
However, Professor Owen Fiss claims that the interpretation of the law and facts made by
a judge is authoritative because it can use force against those who refuse to accept or
otherwise give effect to the meaning embodied in that interpretation. In addition, it is not
only about merely state power, but also an ethical claim to obedience because the judge is
part of a structure that is thought as good to preserve.’’

On the other hand, historians cannot achieve a conclusion. Even if they try to do that,
other historians would criticize the point of view of another historian and this is the main
characteristic of history. It is the process of eternal rewriting.”®

Some trials are remarkable for history, but historians can criticize the results of the trials,
interpreting the facts according to the values existent when the History is being written.
That is the perspective of collective memory historians. They suppose that if memory is
provisional it can always change to a good effect. But, collective memory arises in
frameworks that emphasizes current and future priorities.”’

International human rights bodies also help victims of governments that are not willing to
recognize their claims and past atrocities to preserve their group memories. Thus, it is
established a relation between the international bodies and local people where the State
violator is supposed to recognize its own past mistakes. However, the national memory
will accept a judgement from an international body? Collecting some memories does not
necessarily turn them into collective memories.

It is also true that each body of judges will interpret cases in a different way. An example
of a progressive interpretation of the continuing violations concept can be seen in the
Inter-American Court on Human Rights, where most of the judges have an academic
background. These bodies have a distinct character of memory, the memory that protects
those who belong to the counter-narrative of their countries.

7.7. Application of the non-retroactivity principle to States

The principle of legality serves to ensure the predictability of actions for individuals. In
the international arena, States also receive the same protection as it is provided by article
28 of Vienna Convention on the law of Treaties. However, would it be possible to claim
that States should receive the same protection of predictability and foreseeability when

" Minow. Martha, Ryan, Michael and Sarat, Austin (eds), Narrative, Violence and the Law- The Essays of
Robert Cover (1996), p.143.
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the past actions were evil to their own citizens? Would it be possible to apply the same
requirements of predictability and foreseeability used in criminal law to protect
individuals from arbitrarity to regulate the conduct of states under the international
human rights law?

Could States claim that they would not be able to foresee that their own actions were
contrary to the law? If we think that in a past not too distant States had exclusive
sovereignty to act in the way they wanted in relation to its own population under its
power, it is possible to claim that States could not foresee that their own acts would be
liable before international human rights bodies. Predictability is related to the clear
language of the law. The law must be sufficiently clear for its subjects to act accordingly.
By the time States committed the violations there were no binding treaty to regulate the
way they should treat their own citizens.

Foreseeability requires that developments in law must be predictable. However, during
the time when a country is governed by a military dictatorship it is hard to claim that the
government in power would be able to foresee that eventually they would lose power and
instead democracy would create a background that would allow the ratification of human
rights treaties. On the other hand, it could be argued by human rights bodies that under
the general principles of law accepted by most of countries, States would never be able to
violate the basic rights of its own citizens.

International human rights treaties, when ratified, impose duties to the States, and in old
regimes where violations were widespread they intend to assure that past violations
would not occur in the future, having a deterrent effect. Another point which can be made
is the choice that international human rights bodies exercise when holding accountable
facts which occurred before the ratification of the treaty. If international human rights
bodies choose to give admissibility ratione temporis over past violations, it means that
violations could be considered condemnable acts by the governments. Trindade also
argued that there are States crimes.®

If those states are not well established democracies it could cause a destabilization of the
political situation of the State and probably be detrimental to a peaceful political situation,
and hence it is not the best approach to deal with past violations in the name of justice.
The past has a meaning when it is in accordance to the present needs in a society.
Moreover, there are other ways to deal with past crimes that are well studied in
transitional justice studies.

Would an exception of the non-retroactivity principle be considered more acceptable
when applied to States and not to individuals? Human rights bodies have as their main
scope the protection of individuals. The time when the sovereignty of States was
considered as absolute is finished. In the Nuremberg judgement it could be observed that
“The maxim nullum crimen sine lege is not a limitation of sovereignty, but is in general a
principle of justice.” which implies that judges could overlook principles of justice if it

*8Gallant, Kenneth S., The principle of legality in international and comparative criminal law ( 2009), p.1
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served the victorious States which established the court.”® In a different context of
human rights violations could the international bodies also waive the principle no longer
in the name of States, but in order to protect individuals? The solution found by tribunals
was the continuing violation concept that is applied at different levels in different
international human rights bodies.

Human rights bodies have as their main scope the protection of individuals, thus it sounds
natural that the interpretation of instruments will favor individuals who suffered past
violations and not States which ignored their scope of serving people under their
jurisdiction. In order to change the absolute sovereignty power to an anthropocentric
approach of international law, in which individuals have international personality, even if
limited, the procedural principle sometimes had to be waived.

But, predictability is important to protect individuals from the arbitrarity that may be
committed by States. The objective of a State should be the protection of individuals
under its jurisdiction and not their oppression. It is unacceptable to claim that States did
not have duties to protect people under their jurisdiction before the ratification of human
rights treaties.

There are two values in contrast in this case. Is the duty to hold the State to accountability
of crimes opposed to having the risk of states withdrawing from the treaties? Can the
discussion relating to the non-retroactivity principle in the national context be applied to
international bodies? The prosecution of individuals responsible in the national courts
raises the fear of having retaliation or causing a backward step in fragile democratic
societies.

When it comes to decisions taken by international human rights bodies the risk of having
political backwards due to the trials on past violations is not so evident once States accept
human rights jurisdiction after experiencing democratization.

The States being held responsible for violations of human rights and individuals are also
accountable for the crimes they committed during their mandate. In the framework of
human rights bodies States as legal persons in international law can be judged by their
own misgivings and bad treatment of their citizens and people under their power.

The principle of nullum crimen sine lege that does not have such a long history either,
being created with the rise of revolutionary liberalism in 18" and 19" century in Europe
with the introduction of the 1879 French Declaration on the Rights of Man, the 1791
French Penal Code and the 1871 German Criminal Code.’®* It was made to guarantee that
individuals do not suffer punishment arbitrarily. All individuals receive this protection
and it has been assured in international human rights treaties after World War II.

% Ticehurst, Rupert, ‘Retroactive Criminal Law’ (1998-1999) 9, King’s College Law Journal, pp. 88-108,
p.88.
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[ronically those who committed major atrocities were not considered to have the right to
such protection since their acts were too evil not to receive punishment due to the fact
they were not regulated by international law at the time. That was the example of crimes
of aggression and even crimes against humanity.

In the current international framework, therefore, States are accountable for violations
against its population, and ex leaders are accountable due to violations before the
international criminal courts. In the former case the recognition of the violations is
connected to the State’s structure of justice, if the judiciary is working effectively to
assure due process to the victims. The latter is related to the fight against impunity. It
seeks for retributive justice in extreme cases such as crimes against humanity and
genocide.

In the case of the exception to non-retroactivity principle of the treaties there the values
of holding to accountability State crimes clashes with the risk of having States
withdrawing the Treaties of human rights. The risk of having political backwards in the
past violations in international trials exists, but less than in domestic trials since the States
accept human rights treaties after the democratization process. Furthermore, another point
that could be discussed is to what extent international decisions can really influence in the
collective memories of a certain country?

7.8. Nullum crimen sine lege and the development of international criminal law

Innovations in international law that were created without respecting the strict legality in
Nuremberg ended up establishing principles of law that are currently applicable in
international courts such as the crime of aggression and crimes against humanity that
were clear retroactive crimes and at the moment are enacted in international instruments.

The Nuremberg and Tokyo tribunals were part of the Victor’s justice since only the
conduct of the defeated part was considered as crimes against humanity. Allied acts such
as the bombing of Hiroshima and Nagasaki could be perfectly qualified as crimes against
humanity and it was recognized as such by the Tokyo District Court in the Shimoda case.
This conduct could be considered as crimes against humanity not only by the number of
victims, but also due to the continuing consequences of the residual effects on the victims
and their descendants.

However, this is a claim that can be rebutted by stating that not all malum in se actions
can be enacted as crimes in the legal system. It is simply the limitation of the law.
Therefore, even the defeated part had some conducts that were not raised during the
Trials such as the case of “comfort women”. Crimes against “comfort women” were not
prosecuted in Tokyo Tribunal. Furthermore, the issue of biological and chemical
weapons experiments was not brought to the tribunal since US prosecutors granted
immunity to those involved with Unit 731 and the Japanese use of biological and
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chemical weapons was exempted from prosecution.’® The sexual crimes by the time of
Tokyo and Nuremberg Tribunals did not draw attention by the allied powers, but later in
the ICTY and SCSL they were considered as crimes against humanity.

There are acts that by a certain time of history were not regulated as crimes but which
were according to the morals of that certain period of time. It is the case, for example, of
the slavery system, which was not considered as immoral for many years. The evolution
of law depends on the breaching of the strict legalism in the case of international courts.

The legitimacy to declare what should be criminally liable without a previous law is
diminished in some ad hoc tribunals in which only the victor’s side is able to establish
what is a crime and convict the defeated part.

The Nuremberg Tribunal and Tokyo Tribunal are examples of victor’s justice. Therefore,
acts committed by the Allied Forces were not examined as crimes against humanity. The
bombing of Hiroshima and Nagasaki were not accountable before any international
tribunal. The fact that those events could not be recognized as crimes can raise a certain
skepticism over international substantive justice since the fact that certain acts are not
considered as criminal by virtue of luck. This luck of losing or winning a war would
determine which acts were to be considered crimes by the international community. It
does not mean that those acts committed by the defeated part should not be judged as
crimes. Acts that are in malum in se must be criminally liable. It might be part of the
evolution of the law. However, this evolution depends on the luck of events, of certain
acts being committed by the winning part or by the defeated one. If both parts commits
the same act only the defeated part’s acts will be held to account. Nevertheless, in this
case it might not affect the evolution of the substantive justice since one of the part’s acts
is going to be accountable. In this case, it might not affect the evolution of the substantive
justice since at least one of the sides will be held accountable for a determined conduct.

The problem appears when the victor’s side’s conduct is different from the defeated side.
This conduct will not be considered as a crime and therefore is less likely to be
criminalized.

The problem of bringing to court only the defeated side is that it creates the idea that
punishing war crimes appeal to the idea that such punishment only embody ‘victor’s
justice rather than real justice. This would bring a suspicion that those who are guilty of
war crimes are not being punished for the atrocities but just because they were in the
losing side.”*®In fact, it would make us think that those who are being punished are being
punished for the wrong reasons. Just because they were in the defeated side.

**Wanhong, Zhang, ‘The Nuremberg trials: a reappraisal and their legacy: from Nuremberg to Tokyo:
some reflections on the Tokyo trial’ (2006) 27, Cardozo Law Review, pp.1673-1682, p.2.
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The principle of non-retroactivity is not absolute. When directed to States it accepts
exceptions. When it was agreed by the State parts is one of the exceptions. In
international human rights bodies another exception can be observed in continuing
violations cases in which the act or conduct started before the ratification of the treaty
and continues after the State’s accession to the instrument. In this case, past violations
committed against individuals by the State party can be held to account.

The creation of crimes against humanity and crimes of aggression occurred in the
Nuremberg and Tokyo Tribunals. However, the fact that these tribunals were made to
show the power of.the victor’s on the defeated side could undermine the origins of those
crimes and their application in subsequent trials, such as the ICTY and ICTR, and even in
the Iraqi Tribunal later. The arbitrary character of the Nuremberg Tribunal can be seen in
the language of justice Harlan Fiske Stone who stated that:

so far as the Nuremberg trial is an attempt to justify the application of the
power of the victor to the vanquished because the vanquished made the
aggressive war, (...) I dislike extremely to see it dressed up with a false
fagade of legality. The best that can be said for it is that it is political act of
the victorious States which may be morally right (...) It would not disturb
me greatly (...) if that power were openly and frankly used to punish the
German leaders for being a bad lot, but it disturbs me some to have it
dressed up in the habiliments of the common law and the Constitutional
safeguards to those charged with crime (...) Jackson (Robert H. Jackson,
chief prosecutor at Nuremberg) is away conducting his high-grade
lynching party in Nuremberg (...) I don’t mind what he does to the Nazis,
but I hate to see the pretense that he is running a court and proceeding
according to common law. This is a little too sanctimonious a fraud to
meet my old-fashioned ideas.>’

Another point is whether the fact that in domestic courts the principle of legality usually
is used to protect the individuals that did not kill a high number of people such as in the
cases brought to international courts. It would make us assume that actually the fact that
being responsible for killing millions of people or only a few would make a difference
when we examine exceptions to the nullum crimen sine lege principle. This raises the
question whether the dictators brought to international courts could be treated in the same
way as criminals in domestic courts responsible for the murder of one person.

Originally the principle of nullum crimen was created to protect citizens from the
arbitrarity of states. However, when it is applied to protect States in a strict way it has the
opposite effect of depriving those who suffered violations of the possibility of having
access to remedies. However, it is necessary to assure that there is predictability for

%87 Mutua, Makau, ‘Never again: questioning the Yugoslav and Rwanda’ (1997) 11 Temple International

and Comparative Law Journal, pp.167-187, p.171.
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States of which conduct can be examined by international human rights bodies. The
acceptance of exceptions to the principle cannot be considered as a wrong means to
achieve best ends since when applied to States it is difficult to argue that is morally
wrong to break the principle of justice (when applied to individuals), but cannot be
interpreted in the same way when it comes to the application of it to protect States from
criticism and conviction by international human rights bodies.

7.9. Application of the exception to the principle of non-retroactivity to certain
States and groups

Human rights bodies in many cases examined cases originally from developing countries.
Even whether many remarkable atrocities in history occurred in States that were not
European, such as the enslavement of Africans with its barbaric and genocidal
characteristics, the colonization of Asians, Africans and Latin Americans, slaughtering of
indigenous populations in the colonized, those events were not enough to create a human
rights framework. The human rights movement appeared due to the extermination of a
European white population, which started the universalization of human rights.*®®

However, with the passage of time human rights have passed to be not only the protection
of white people living in Europe, but also in other continents, especially in developing
countries. Mutua points out that the face of a prototypical victim is non-white. Apart from
the wars and atrocities committed in the former Yugoslavia and in Northern Ireland the
most enduring faces of human rights victims are black, brown or yellow skinned. Even in
Bosnia and Kosovo the victims were of Muslim origin and not Christian or “typical”
white Westerners.”®

The attention on human rights issues is directed to the Third World Nations in Latin
America, Africa and Asia. The cases examined in the research by the human rights bodies
related to past atrocities occurred also in these countries and ex-communist countries in
Europe. The Inter-American Court on Human Rights has not been ruling on the cases that
took place before the ratification on the American Convention on Human Rights, but it is
examining the past through the examination of the lack of efficiency of the domestic
institutions to investigate, prosecute and punish those responsible for the crimes.

In international criminal courts justice is claimed to be universal, however the right to
administer it is got on the showing oneself to not be neutral, but the just party as
Anderson points out.’” He states that the “appeal to the rule of law does not offer

% Mutua, Makau, ‘Savages, victims and saviors’ in Falk, Richard, Elver Hilal and Hajjar, Lisa (eds)
Human Rights (Critical Concepts in Political Concept) (2007) Vol.1):204-254, p.206.

% Ibid.p.225.

%0 Anderson, Kenneth, ‘The Rise of International Criminal Law: Intended and Unintended Consequences’
(2009)20-2, European Journal of International Law, pp.331-358, p.338.
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international criminal law quite the blanket moral independence from the conditions
under which it is administered that it sometimes seems to think.”.”' He argued that the
international community cannot merely bring to the courts the heads of state that
committed atrocities, they are not exempted from intervening during the occurrence of
the violations. According to his logic, it could be questioned whether the courts that did
not intervene have a moral basis to conduct trials.

CONCLUSIONS

Law is made so that it can regulate future activities; ils effectiveness lies in its
application to all the myriad cases that are always still to come”*”

This sentence sums up what law essentially is. Law regulates situations which are to
happen in the future.

Nevertheless, international tribunals have decided that this is not always the only way of
applying the law. Law also can serve as a tool to remember past situations that could not
find proper remedies in countries where the rule of law does not work efficiently or
where governments do not have the will to remember the past.

The initial motivation to start this research was the doubt about whether physical
disabilities with permanent effects could be considered as continuing violations before
international human rights bodies. Since the case of Hiroshima and Nagasaki was never
brought to international bodies this research would be useful to study the possibility of
bringing the hibakusha (victims of the Hiroshima and Nagasaki bombings) case before
the Inter-American Commission on Human Rights.

The first problem was to overcome the fact that the bombing of Hiroshima and Nagasaki
took place before the existence of the Inter-American Commission on Human Rights,
which was established in 1959, as well as the problem that the Inter-American
Declaration on Human Rights was created in 1948.

Finding a way to overcome the essential principle of non-retroactivity seemed an
impossible task as well as the possibility of presenting the petition before the Inter-
American Commission on Human Rights relating to the hibakusha.

391 Anderson, Kenneth, ‘The Rise of International Criminal Law: Intended and Unintended Consequences’
(2009)20-2, European Journal of International Law, pp.331-358, p.338.

92 Douzinas, Costas. Theses on law, history and time, 2006 MelbJIL 2; (2006) 7(1) Melbourne Journal of
International Law 13, p.3
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It was found that exceptions to the principle of non-retroactivity of treaties provided by
article 28 of Vienna Convention on the Law of Treaties were manifested by the
“continuing violations™ of human rights. In the case of hibakusha the claim that could be
used was that the victims suffered from residual disabilities, and these could be
considered as a continuing violation.

Physical disabilities caused by facts which took place before ratification of international
treaties could not be examined by international human rights bodies due to the lack of
jurisdiction ratione temporis. International bodies have chosen to not involve themselves
with questions relating to national compensations. An exception to this pattern was
found in the Committee to Eliminate Discrimination against Women, in which it was
recognized that forced sterilization was still having effects on the applicants.

Therefore, physical disabilities were not recognized as continuing violations and are
interpreted as mere consequences which are prolonged. Therefore, the pain and suffering
caused by earlier acts of torture or effects of expropriation of property are not considered
as continuing violations.

When human rights bodies recognize their competence ratione temporis to adjudicate
expropriations which took place before the entry into force of the Convention, it is to
examine whether there was discrimination to provide reparations to those who lost their
properties, as it was examined by the European Court of Human Rights and Human
Rights Committee.

This research had the objective to investigate in what situations the international human
rights bodies recognized exceptions to the principle of non-retroactivity when the
protection is directed to States and when it is directed to individuals. In the former form
of protection, human rights treaties and their interpretation was at the core of the
investigation. In the latter, international criminal law and domestic criminal law were the
objects of examination.

There is also a link between law, memory and history and the fact international courts
choose certain situations to be continuing violations, therefore, being under their
jurisdiction ratione temporis, and how this shapes the memories of determined groups
which had their claims recognized before those courts.

In addition, another important point is whether the recognition of exceptions to the

principle of non-retroactivity or the principle nullum crimen sine lege are morally wrong.
In whose interests the principle has to be respected?
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1. Exception to the non-retroactivity of treaties

In human rights bodies the exception to the principle of non-retroactivity are provided by
the concept of continuing violations. A continuing violation, though, is not necessarily
related to the problem of the non-retroactivity of treaties. Pauwelyn defines the
continuing violations as “the breach of an international obligation by an act or a subject
of international law extending in time and causing a duration or continuance in time of
that breach ”.

Human rights bodies admitted exceptions to the principle of non-retroactivity of treaties
in three different forms.

The first exception is when a causal act continues, such as forced disappearances and
arbitrary detention. Courts have stated that forced disappearance of persons is a multiple
and continuous violations of many rights under the Convention that the States parties are

obligated to respect and guarantee’ L

The second exception consists of when the effects of the causal act continue, such as a
legislation which was enacted before the ratification of the treaty and even if it is contrary
to determined articles of the treaty is still emitting effects after it enters into force for the
State in question. Nevertheless, this type of interpretation is controversial since the
International Law Commission’s Articles on State Responsibility, Article 14 (1) states
that “’the breach of an international obligation by an act of a State not having a continuing
character occurs at the moment when the act is performed, even if its effects continue”.
Nevertheless, if we stated that the law per se is continuing and not only its effects this
controversy would not exist.

The third form of continuing violation is when there is an omission by the State party to
provide remedies to the violations committed before the ratification of the treaty, where
there is an omission by the State to investigate, prosecute and punish those responsible
for past violations.

The Inter-American Human Rights Bodies did not hesitate to recognize continuing
violations which took place under a military regime in countries where there is the
necessity to restitute the confidence on juridical institutions. The continuing violation
principle was applied mainly in situations such as the forced disappearances, the failure
to investigate, prosecute and punish the responsible for the violations and when the laws
enacted before the ratification of the Convention had collisions with the rights set forth in
the American Convention on Human Rights.

The recognition of exceptions to the principle of non-retroactivity of treaties is accepted
when the parties agree that the violations are still continuing per se or when there is an
absence of action by States to punish certain crimes. It is the case when the State fails to
investigate, prosecute and punish human rights violations.

3% Inter-American Court on Human Rights. Velasquez v. Honduras., Judgement of July 29, 1988.
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Cases relating to ratione temporis issues as well as continuing violations brought before
the Human Rights Committee concerned restitutions of property in ex-communist
countries, arbitrary detention, forced disappearances and deprivation of personal rights.

On determining reparations, there are the criteria of material suffering and personal
suffering. On the former, there is the destruction and confiscation of the property which
was extensively examined before the Human Rights Committee. As examples of the
latter there are the distinction between slave laborers and forced laborers, such as Poles
and Russians who were incarcerated by the Nazis during World War II.

Claims relating to the right to property claimed before the Human Rights Committee
were grounded on discriminatory laws of restitution, since the Covenant on Civil and
Political Rights does not provide the right to property.

The decisions of the Human Rights Committee that are not legally binding are not unified,
and in certain cases the discriminatory character of the restitution laws was recognized,
such as Josef Frank v. Czech Republic®, in which the law established that only Czech
nationals could benefit from restitution. In that case, the Committee recognized that
denial of restitution based on the fact the claimants were not Czech citizens constituted a
violation of the right to equality.

Conversely, in other cases the Human Rights Committee understood that the law effects
ceased before the entry into the force of the Covenant for the related State, as well as due
to the fact the Covenant did not protect the right to property.

At the beginning, the Human Rights Committee also had refused to accept its jurisdiction
ratione temporis over forced disappearances. Since the disappearances took place before
the ratification of the Covenant by the State the Committee did not recognize its

v e ; ; 59
jurisdiction ratione temporis over the cases °,

Nevertheless, in cases where there was a new fact after the ratification of the Covenant,
such as a certain judicial decision, the Committee recognized its competence ratione
temporisS%.

The Committee’s point of view regarding the forced disappearances has changed in later
times. The Committee, in a more recent case, recognized that the suffering caused to the
applicant’s family by the disappearance of his son and “continuing suffering” was a

violation of rights of the family>”’.

3% HRC, Josef Frank v. Czech Republic, communication no.586/1994.

3 HRC, S.E v. Argentina, communication no. 275/1988, R.A.V.N e at. v. Argentina,
% Maria Ortilia Vargas v.Chile, communication no.718/1996

T HRC, S.Jegatheeswara Sarma v. Sri Lanka, communication n0.950/2000.
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The European Court had set its standards initially to respect strictly the non-retroactivity
principle. It would separate the material facts from the duty to investigate and punish
crimes which took place before the ratification of the European Convention in an
approach opposite to that of the Inter-American human rights bodies.

This approach, however, has changed following the Silih v.Slovenia®®® case, in which the
European Court has followed the same interpretation as the Inter-American human rights
recognizing the continuous character of the enforced disappearances.

The European Court on Human Rights has recognized the continuing violation on cases
in which there was a continuing deprivation of personal rights when the character of the
right could not be separated from the applicant, such as the deprivation of political rights.

Deprivation of ownership or of another right in rem is in principle an instantaneous act
and does not produce a continuing situation of “deprivation of rights”>”. Furthermore,
the Court has also interpreted the death of victims as instantaneous acts which would not
produce a continuing situation.

The European Court has also recognized the effects of legislation which was enacted
prior to the entry into force of the Convention and continues its validity after the critical
date as a continuing violation.

The Human Rights bodies, although working for the protection of individuals who could
not find remedies to their rights in domestic courts, had in the beginning refrained from
breaching the principle of non- retroactivity when the States had made a declaration
limiting the jurisdiction ratione temporis to facts which took place after the ratification of
the Conventions. It demonstrates that there is still emphasis on State voluntarism in spite
of the efforts to fight the failure to punish past atrocities.

2. Exceptions to the principle of non- retroactivity to individuals

Post facto laws which are applied by international courts, therefore, have the function to
innovate and widen the range of acts which are to be considered as crimes.

The prohibition on retroactivity has the objective to protect individuals from punishment
for acts which they reasonably believed to be lawful at the time they were committed.

Nullum crimen sine lege, when applied in international criminal law and human rights
law, follows substantive justice rather than strict legality. The application of a broader
concept is possible in the absence of a law maxima, such as a constitution, usually present

3% ECtHR, application no. 71463/01
399 ECtHR, Malhous v. Czech Republic, n0.3307/96, European Court on Human Rights, Almeida Garret,
Mascarenhas Falcao & Others v. Portugal, judgment 11 February, 2000
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in domestic law. However, this might not occur frequently in the future since there is a
movement towards the codification of international crimes and its principles in
international treaties and the gaps will probably be steadily filled in the future. The
certainty of law in international criminal law achieved its maximum exponent in the
International Criminal Court. The ICC Statute acted as a legislative body and its statute
is positive law.

The fact that the international courts apply the concept of international customary law
demonstrates that in the field of international law, common law has great influence on the
arena and that the strict legality defended by civil law systems does not have the same
strength as its common law counterparts. If there was a strict obedience to the civil law
traditions, the punishment of many atrocities would not occur since there is not a
complete codification of all conducts in international instruments. Therefore, the use of
strict legalism would bar the progress of this field, leaving space for the defendants to
avoid punishment due to the fact that their acts were not codified by any international
instrument at the time they occurred.

Although in the Nuremberg and Tokyo Tribunals there was a retrospective application of
laws, as crimes against humanity and crimes of aggression were created by these courts,
currently those crimes are more than established in international criminal law and the
principle of legality is established as a customary rule due to its presence in many human
rights instruments. The retroactive application of these laws, however, avoided a greater
injustice of having the perpetrators of atrocities committed during World War II go
unpunished.

Legality cannot be claimed when the defendant could predict that their own conduct was
punishable under domestic law, as it was decided by the International Criminal Tribunal
for the former Yugoslavia in the Tadic case. The same tribunal also has faced the
problem of applying punishment that opposes current developments of human rights,
such as in the case of death penalty. This occurred, for example, in the Erdemovic case,
as the ICTY statute did not establish death penalty, and this clashed with the domestic
legislation that provided it. The International Criminal Tribunal for former Yugoslavia
decided that domestic decisions did not provide extensive jurisprudence and did not apply
the capital punishment in the case.

The fact that a general international legislative body does not exist has led some critics to
oppose the international criminal law as being inconsistent with the principle nullum
crimen, nulla poena sine praevia lege scripta. They would even suggest the use of nullum
crimen, nulla poena sine iure instead °%.

In civil law countries, the strict legality tradition might conflict with the idea of
application of crimes developed under international law. This occurs since in those

0 Gallant, Kenneth S, The principle of legality in international and comparative criminal law (2009),
p.374
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systems the existence of crimes are restricted to domestic penal laws and also the
principle of nullum crimen sine lege is typically a major guarantee set forth in the
Constitution. In those countries, it is less likely that international customary law will be
accepted as directly applicable in domestic law. In the Scilingo case, examined under the
Spanish Courts, even if the courts could have been ruled over crimes against humanity
and provided a more flexible interpretation of them, they preferred to respect strict
legality.

An example of change in the elements of crime in a common law tradition could be seen
in the case of C.R. v. United Kingdom. The inter-marital rape, that was not previously
recognized as a crime, has gained new nuances after the decision of the House of Lords.
The conclusion reached is that certain kind of conducts, which run contrary to current
social values, will not be accepted as lawful.

The creation of international criminal tribunals ad hoc occurred always after the atrocities
in various countries took place and it does not raise any discussion of the legitimacy of
those tribunals.

Using the foreseeability and predictability tools to assess whether there was any violation
of the non-retroactivity principle is a rule that has been used in international criminal law.
When judges in international tribunals had the strong belief that hideous acts that should
be considered as crimes had taken place, they applied a progressive interpretation. They
would argue that under the “general principles of law” certain acts are to be prosecuted
and punished.

International trials raise suspicions regarding the quality of justice they provide when
they bring to court only defendants from the defeated side. This arises suspicion that in
fact they are prosecuting not by virtue of the misdeeds of those facing trial, but rather due
to the fact they belong to the defeated side. Nevertheless, due to these international
decisions, international criminal law has been able to evolve and increase the number of
conducts that are condemnable.

International tribunals are established in countries where the international community’s
interference could have stopped the atrocious conduct of those who were in power. It
works as a form of late justice, of trying to abolish the international community’s own
culpability of not interfering on the right time. At least, that was the case of Rwanda and
former Yugoslavia.

Non respect to the principle of nullum crimen sine lege before international courts and
mixed tribunals does not occur when the judges consider that the conduct was in malum
in se and not in malum prohibita because the defendants would be able to predict that
their conduct was wrong regardless of the existence of legislation in their countries. In
addition, international courts apply international custom reasoning to rule over acts that
are to become condemnable. Evolution can be clearly noticed in relation to sexual crimes.
Ignored in Nuremberg and Tokyo Tribunals, sexual crimes were extensively discussed in
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the ICTY, SCSR, ICTR. Recognition of forced marriage and oral sex as crimes against
humanity is a sign of this development.

Nevertheless, for what objective strict legality is being put aside is not clear. Punishing
those responsible for past violations does not necessarily improve a State’s political
situation and stability.

International tribunals can be perceived as interference in domestic issues, even when a
State has accepted to give away part of its sovereignty and accept those decisions. Can
the international tribunals cooperate in preserving the memory of those victims? When
international tribunals decide over the recognition of the violations of the rights of
victims an international memory over the case is created. In their decisions the courts also
establish that monuments about the specific group should be built in order to preserve the
memory of the facts. In this case, the memory that belonged to a determined group
achieved international recognition and subsequently imposed this internationally
recognized memory to become acknowledged facts by the national governments which
ab initio refused to recognize them.

This demonstrates that certain groups were supposed to be excluded from memories of
their states, but were not due to the decision of international bodies. International human
rights bodies work for preserving the history of dominated, excluded, subaltern groups,

local histories that would challenge national myths®".

The assumption that international tribunals get their hands dirty by breaching the
principle nullum crimen sine lege is acceptable only if there is recognition that there is a
substantive real breach of the principle. The problem is who decides if there is a breach
or not? International Tribunals have been claiming that in fact there is no breach of the
rule when the conduct was considered as a crime under the customary law or there is an
equivalent conduct that is considered as crime under the domestic criminal law.
Furthermore, international tribunals adjudicate crimes which could be predicted as such
by the individuals, i.e. the act mala in se.

Therefore, regarding conducts in malum in se, it is extremely difficult for defendants to
declare they did not know the criminal character of their conduct, but they could claim
that they did not expect there was an individual liability for the acts practiced by them.

The concept of dirty hands could not only be applied to the international tribunals and
international human rights bodies which allegedly breached the principle, but also for
those who are establishing the tribunals. Justice in the international sphere is necessarily
selective and the process of choosing certain events in certain places over others can raise
doubts of the justice practiced by those tribunals.

Nevertheless, it would be impossible to exert jurisdiction and bring to the court all those
responsible for atrocities around the world. Claims that justice should be applied over

91 Douzinas, Costas, Theses on Law, History and Time, (2006) 2MelbJIL 2;
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those responsible for serious atrocities are specially heard in countries where
international intervention is applied. Developing countries with corrupted judiciary
system, lack of personnel, undue delay where it is not possible to guarantee due process
are prone to international interference. The control of Justice, therefore, occurs from top
to the bottom. Foreign justices are seen in those countries as saviors to rescue the victims
of the violations.

The post facto laws were created in Nuremberg and Tokyo Tribunals in order to punish
the defeated side. If domestic courts would have applied the post facto laws it would be
considered as a lack of respect to the principle of legality.

Innovations in law, however, operate by breaking established rules and after a certain
time these new rules legitimate themselves by being repeated in different legislations
along time. That is the case of the crime against humanity which was applied
retroactively by the Nuremberg and Tokyo Tribunals, but that currently occupies
unquestionable status of crime as it has been applied in more recent international and
national criminal tribunals.

In domestic laws the retroactivity in penal law occurs when it is to benefit the defendant.
In international courts the occasion on which it occurred was to a certain extent due to the
arbitrarily application of justice by the allied powers at the end of World War II. The
creation of the crime which once was arbitrary has an accepted status as such in
customary law and many international instruments.

The exceptions to the principle of non-retroactivity regarding States and to the nullum
crimen sine lege regarding the protection of individuals have the same scope of
improving the mechanisms of protections of individuals who are not to be the subject of
the unlimited arbitrary behavior of States. Human rights bodies have sought for the
creation of responsibilities for States whereas hybrid courts and international criminal
courts intend for the punishment of individuals who worked for the States. Therefore, as
an overall framework the improvement of the protection of individuals will bring a more
extensive advance of human rights.

Several points in this thesis could not be discussed, but would serve as further
developments of this research. The statute of limitations deals directly with the issue of
time and law since the doctrine of prescription implies forgiving and forgetting. In
addition, I also did not develop the topic of nullum poena sine lege, concentrating my
efforts on the nullum crimen sine lege. Also the legality of the institutions which were
established after the atrocities took place was not questioned in the present research, i.e.,
the legitimacy of a wanted outcome.
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